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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

SR THR AT GoIETOT 3TaGeT
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Gevernment of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory 1o a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

sifer weareT B Swre P & YT B AT o T B A @ T ¥ ok A ARy o) 59
gRT vd FRM & ganfde Y, Iiiel B N UING . 99 TR A1 919§ e PR (F.2) 1998
RT 109 ERT g fbg  TQ &)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appeaied against is cemmunicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prascribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appelléte Tribunal,
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the spécialibfench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in'case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in-quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' )
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition -for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; :
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairﬁst this ordéf shall lie before the Tribunal on payment of 10%
of the duty demanded Where duty or duty and penalty are in dispute, or penalty, where penal)tl,; o
alone is in dispute.” : S
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ORDER-IN-APPEAL

The instant order covers a Revenue appeal filed by the Assistant Commissioner
of Central Tax & C.G.S.T., Division-ll, Ahmedabad North, 3" Floor, Vidyalay Chamber,
Paldi Char Rasta, Paldi, Ahmedabad-380 006 as authorized by the Commissioner,
C.G.S.T. and Central Excise, Ahmedabad North against Order-in-original No. O.L.O.
No. SD-05/06/DKJ/DC/2017-18 dated 30/05/2017 (hereinafter referred to as ‘the
impugned order’) passed by the Deputy Commissioner, Service Tax, Division-V,

Ahmedabad (hereinafter referred to as ‘the adjudicating authority).

2. Briefly stated the facts of the case are that M/s Darshan Tours, 32, Abvantika
Park Society, Khanpur Road, Ahmedabad-380 001 (hereinafter referred to as ‘M/s
Darshan’) was holding Central Excise registration No.AAMPT0193KST001 for providing
Rent-a-cab service. During the course of scrutiny of the balance sheet of M/s Darshan
by CERA, it was observed that M/s Darshan had short paid Service Tax amounting to
Rs.82,027/- during the period of 2004-05 to 2005-06. A show cause notice was issued
to M/s Darshan that was adjudicated vide O.l.O. No. MP/5/ST.Dem/10-11 dated
30/04/2010 by confirming the demand of Servica Tax, interest thereon and imposing
penalties under Section 76 and Section 78 of the Finance Act, 1994 (hereinafter ‘F.A.,
1994'). M/s Darshan filed an appeal with Commissioner (Appeal) against the said O.1.0.
that was decided vide OIA No. 82/2011(STC)/K.Anpazhakan/Commr(A)/Ahd dated
31/03/2011 rejecting the appeal. M/s Darshan approached Hon'ble CESTAT, WZB,
Ahmedabad against the said O.LA. that was decided vide Order
No.A/1655/WZB/AHD/2012 dated 23/11/2012, remanding back the issue to the original
authority to provide M/s Darshan the opportunity to produce proof that the other
operators had paid Service Tax. In the impugned order the adjudicating authority has
held ;chat M/s Darshan had given its vehicle on hire to AEC and the charges for the
same were recovered on kilometer basis and M/s Darshan was not giving i{s vehicle to
its clients on rent. The adjudicating authority has dropped the proceedings initiated

against M/s Darshan in the impugned order.

3. The grounds on which the departmental appeal has been filed by the appellant
are that the directions given by Hon’ble CESTAT but followed the submission dated
04/10/2016 of M/s Darshan that it had provided the vehicle on hire to the’ Ahmedabad
Electricity Company on kilometer basis and since it had not given its vehicle on rent
hence its activity was not covered under Rent-a-éab operator service. Revenue has
further contended that on going through the original case file it was found that M/s
Darshan’s submission dated 04/10/2016 was not supported by any documentary
evidence which suggest that it had provided the vehicle on hire to AEC on kilometer

basis; that though it is mentioned that Ledger copies of income from tempo & traveler S

vehicle having capacity of passenger of more than 14 and Ledger copies of income
from principal rent a cab service provider were produced by M/s Darshan, the same
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_were not available in the case file and thus discussing this aspect , the ;djudicating
authority had decided the matter incorrectly in favour of :M/s Darshan; that from the
invoice file for the period 2004-05 and 2005-06, lying with department it was found that
in fact M/s Darshan had rented the taxi to other tour operator and not to AEC and hence
the new plea taken by M/s Darshan before the adjudicating authority in remand
proceedings was nothing but an afterthought. In the prayer portion of the departmental
appeal it has been pleaded that the impugned order may be set aside as it is not proper

or legal and as it violates judicial discipline.

4, Personal hearing in the instant appeal was held on 23/01/2018 that was attended
by Shri Vipul Khandhar, C.A. The learned C.A. explained the case and submitted that
the issue had been decided on the basis of facts and he filed cross objections. In the
cross objections it has been submitted by M/s Darshan that Rent-a-cab operator means
any person engaged in the business of renting of cabs and sub-section 105(0) of
Section 65 defined taxable service with regard to rent-a-cab scheme as any service
provided to any person by a rent-a-cab scheme operator in relation to the renting of a
cab. M/s Darshan has relied on CESTAT decisions in Service Tax Appeal No. 459 of
2006 — M/s R.S. Travels vs CCE, Meerut CESTAT and Vijay Travels vs Commissioner
of Service Tax, Ahmedabad — 2010 (19) STR 671 (Tri.-Ahmd.) as well as on Sunil L
Parmar vs Commissioner of Service Tax — 2010 (19) STR 584 (Tri.-Ahmd.). It has been
contended in the cross objection that the adjudicating authority had made necessary
verifications and there was no question of verification of the payment of tax by the
principal and the adjudicating authority had relied on the citations correctly in the
impugned order. In the cross objection filed by Mfs Darshan, a catena of decisions has

been relied upon in support of the plea that penalty cannot be imposed only because it

was lawful to do so.

5. | have carefully gone through the facts of the case on records, the grounds of

appeal in the departmental appeal and the submissions made by M/s Darshan in the

cross-objections submitted during personal hearing. The impugned order is an order -

passed in remand proceedings following the directives given by Hon'ble CESTAT,
Ahmedabad in Final Order No.A/1655/\WWZB/AHD/2012 dated 23/11/2012-= Darshan
Tours vs CCE, Ahmedabad — 2013 (30) S.T.R. 254 (Tri. — Ahmd.). Hon’ble Tribunal in
this case was deallng with two issues viz. (i) whether M/s Darshan was liable to pay
Service Tax only in respect of such cabs that were rented directly to the customers but
not when rented out to other rent-a-cab operators and (ii) whether M/s Darshan was
liable to pay Service Tax under rent-a-cab on vehicles which had the capacity to carry
more than 12 persons. It is pertinent to note that the remand proceedings has been
ith regards to the first issue i.e. whether M/s Darshan was liable to pay

s ~=--..

ordered only w

Service Tax even when cabs were rented out to other rent-a-cab operators. The sgcqg}dﬁ f‘,@
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issue stands settled by Hon'ble Tribunal in Final Order No. A/1655/WZB/AHD/2012
dated 23/11/2012 in favor of M/s Darshan.

6. The relevant portion ordering the remand proceeding is reproduced as follows:

“4, 1 have gone through the letter issued by Assiszant Commissioner of Service Tax. He
has cited the clarification issued by the Board in peragraph 3.5 in F. No. B-43/7/97-TRU,
dated 11-7-1997 which is as under :

“However, service tax will not be payable in cases where a bill has been
raised on a Rent a Cab Scheme operator, by another rent-a-cab scheme
operator who has sub-let the motor cab to the latter operator provided who
pags service tax on the amount billed to his client for renting out the motor
cab so obtained by him.”

5. In my opinion, the letter is very clear. According to the definition of rent-a-cab
service, tax liability arises when a cab is rented to another operator. There is nothing
conclude to that such a client cannot be a rent-a-cab operator himself. In such a situation,
the liability to service tax would arise when a cab is rented out to another operator and
bill is raised. However, if the other rent-a-cab operator is also registered and pays
the tax, then it would result in a situation where two operators would be paying tax
on the same service. To prevent such a situaticn, this clarification has been issued.
There is no dispute and there cannot be any dispute that liability would be on the
operator who has rented out the cab to the other operator also, but he need not pay
tax if other operator who hired the cab paid the tax. Therefore, lower authorities were
right in asking the appellant to submit proof that the other operator who had hired the cab
from the appellant has paid service tax.

6. At this stage, Id. C.A. submits that the matter may be remanded to enable him to
produce evidence that other operators have paid tax. Since the appellant always felt that it
has not his responsibility to produce proof, I would consider that this is a fair request and

accordingly the matter is required to be remanded to enable the appellant to

provide proof of payment of service tax by other operators, failing which liability
will be fastened on the appellant.”

From a plain reading of the order supra it is clear that Hon'ble Tribunal has decided that
the liability to pay Service Tax arises when a cab is rented out to a client and bill is
raised, even if the client is a rent-a-cab operator. In this scenario, the remand
proceeding was ordered as requested by the Counsel for M/s Darshan to enable them
to produce proof before the original authority, evidencing the fact that the other rent-a-
cab operators had paid Service Tax, in which case M/s Darshan was not required to pay
Service Tax. lt is pertinent to note that Hon’ble Tribunal has categorically ruled that if
such evidence was not produced by M/s Darshan, then it was liable to be fastened with
the liability to pay Service Tax. Thus the remand order issued by Hon’ble Tribunal was
specifically for the purpose to enable M/s Darshan to provide proof of payment of
Service Tax by other operators failing which liability will be fastened on M/s Darshan.
On examining the impugned order passed by the adjudicating authority in the remand
proceedings it is seen that there is no discussion as to in what manner the evidence, if
any, produced by M/s Darshan was appreciated by the adjudicating authority to arrive at
the decision to drop the proceédings. In other words there is no specific mention in the
discussions and findings of the impugned order showing whether the other rent-a-cab
operators to whom the cabs were rented by M/s Darshan had paid Service Tax or not. It

is reiterated that the taxability of the said service stands settled by Hon’ble Tribunal and o

hence tax is payable on the impugned services. The only aspect to be ensured on the
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. basis of evidence in the remand proceeding was that Service Tax was not paid twice on
the same service. However, | find that there is merit in the 'Revenue appeal that in the
remand. proceedings, the order of Hon’ble CESTAT was not followed by the adjudicating
authority. Accordingly, | remand the matter back to the original authority to carry out the
directives in CESTAT Final Order No.A/1655/WZB/AHD/2012 dated 23/11/2012 and
after providing adequate opportunity to M/s Darshan, pass a reasoned order clearly
bringing out whether the other rent-a-cab operators had paid Service Tax. M/s Darshan
is directed to produce all the proof before the adjudicating authority in its favor when the

case is posted for hearing. The Revenue appeal is allowed by way of remand.

7. m\mﬁMWMNmmaﬂ%#mm%I
The appeal filed by Revenue is disposed of in the above terms.

Atfested

(K.=Jacob)
Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.AD.

To

M/s Darshan Tours,

32, Abvantika Park Society, Khapur Road,

Ahmedabad — 380 001.

Copy to:

1. The Chief Commissioner of C.G.S.T, Ahmedabad.

2. The Principal Commissioner of C.G.S.T, Ahmedabad North.

3. The Joint Commissioner, C.G.S.T, Ahmedabad North.

4. The Assistant Commissioner, C.G.S.T. Division-ll, Ahmedabad North.

\/5./Gllard File.
6. P.A.
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